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The Associated GeneralContractorsof America (AGC) representsover 33,000 members 

involved in the construction industry in the United States.It is the largest and oldest construction 

contractorassociationin the US, andhas actively representedthe needsof the construction 

industry since 1918.AGC’s regular membersinclude approximately 7500 of the nation’s leading 

generalconstruction contractors,which build the majority of public, commercial and residential 

buildings, shoppingcenters,factories, industrial facilities, highways, bridges, tunnels, airports, 

waste treatmentfacilities, water bonservationprojects, and defensefacilities in the United States. 

Among AGC’s goals is the promotion of better relations between public bodies and 

constructioncontractors,to maintain high professional standardsin the conduct of construction 

work, to combat unfair practices,and to supportcontractorsin efforts to rectify conditions of an 

unsatisfactorynature. 

Position: 

AGC strongly supportsthe revocation of the blacklisting regulation asoutlined in FAR 

case2001-014 (65 FR 80255, Contractor Responsibility and CostsIncurred in Legal and Other 

Proceedings).It is the position of AGC that this rule was unnecessaryand ambiguous, and does 1’ 

not meet its intended objective. The Governmenthas failed to articulate any rational basis for the 

final rule, andhasplaced an enormousburden on both federal contractors and the personnel who 

implement federal regulations for the construction agencies.The Final Rule is arbitrary, 

capricious,an abuseof discretion, and unlawtX 
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With regardto the stay,AGC requeststhat the stay should remain effective on the interim 

rule (FAR Case1999-010) until a determination occurs on the final rule (FAR case2001-014). 

Overview: 

On December20,200O the FAR Council published in the Federal Register at 65 FR 

80255 a final rule addressingcontractor responsibility and costsincurred in legal and other 

proceedings. 

In responseto strong industry opposition, the FAR council decided to stay the final rule 

for 270 days, and to allow industry to comment on a reconsiderationof the final rule. The FAR 

council stated: 

“The FAR Council realizesthat therewas strong controversy about the merits of 

the two proposedrules (there were 1800comments). The typical FAR rule 

generatesabout one percentof that amount. The two proposedrules were the most 

controversial ever published by the FAR Council. Adverse comments were made by 

individuals within the Governmentitself, aswell asby the public. 

After publication of the final rule, the FAR Council has continued to receive 

information that the rule is not in the bestinterestsof industry or the Government, 

the way is was written. The FAR Council wants to be responsiveto the needsof the 

contracting community, and is therefore continuing a dialog about the rule.” 

The Stay 

AGC recommendsthat the stay remain effective on the interim rule (FAR Case 1999-

010) until a determination occurson the final rule (FAR case2001-014). 

Reconsideration 

The FAR Council requestedcommentson 3 specific areas: 

The FAR Council is reassessingthe advantagesand disadvantagesof the changesmade 

by the December20,2000, final rule, to determine if the benefits of the rule are outweighed by 

the burdensimposedby the rule. In this regard,it is not clear to the FAR Council that there is a 

justification:
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1. 	 for including the addedcategoriesof covered laws in the rule and its implementing 

certification; 

2. 	,thatthe rule provides contracting officers with sufficient guidelines to prevent 

arbitrary or otherwise abusiveimplementation; or 

3. that the final rule is justified from a cost benefit perspective. 

It is the position of AGC that this final rule was unnecessaryand ambiguous, and does 

not succeedin its intended objective - to provide the Government a way to assureitself that its 

contractorswill have integrity. The current regulations already contain the requirement that 

contractorsbe responsible (FAR Part 9.104-1, (a)-(g)). Offerors must currently have a 

satisfactoryrecord of integrity and businessethics (FAR Part 9.104-l(e)). Contracting officers 

will continue to havethe authority and duty to make responsibility decisions (PAR Part 

9.103(b)).Agency debarring officials already havethe authority and duty to make determinations 

whether to suspendand debar a contractor (PAR Part 9.402(a)-(d). As noted, there are already 

sufficient rules in place to handle the government’sconcerns. 

1. There is no justification for the addedcategoriesof coveredlaws. By expanding the 

responsibility inquiry into all federal, state,and foreign laws - evenwhen the law haanothing to 

do with procurement- the final rule arbitrarily eliminates any nexusbetween the “integrity and 

businessethics” criterion and the ability of a contractor to perform a particular government 

contract.The rule would also require contracting officers (and their support staff) to have an 

understandingof all laws or regulations, and the training and ability to apply highly complex 

laws or regulations,including those of other countries, to the facts. The requirement that the 

contracting officers interpret contractors’compliance with all laws, including “administrative 

complaints” and “private civil cases”,infringes on other agencies,making this rule in excessof 

statutoryjurisdiction, authority, or limitations, or short of statutory right.” 5 U.S.C. $706(2)(c). 

2. There is no justification that that the rule provides contracting officers with sufficient 

guidelinesto prevent arbitrary or otherwise abusiveimplementation. In fact, by mandating
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contracting officers to deny federal contractsfor violations of the numerous laws whose 



interpretation, administration, and enforcementare entrustedto other federal agenciesand for 

which Congresshasnot chosento enact sucha penalty, the FAR Council is directing contracting 

officers to,implement a rule in a manner that will be arbitrary and abusive.The agencies 

themselvescommentedagainstthe rule on the groundsthat there were insufficient clear 

guidelines. GSA stated: “Contracting officers will find implementation . . . difficult. In the 

absenceof sufficient guidanceon how to treat violations in the host of areasconcerned,it is 

highly likely that disparatedeterminations will be made concerning the same,or similar, 

information leading to different treatment of the samecontractor by different contracting 

officers. This disparatetreatmentwill lead to additional litigation asthe contractorstry to 

understandwhy they arebeing treated differently by the government.” 

Nor doesthe final rule define which federal rules are to be evaluatedwhen determining a 

contractor’scompliance with “tax laws, labor and employment laws, environmental laws, 

antitrust laws, or consumerprotection laws,” which must all be certified by the contractor. Nor 

doesthe rule define the terms “satisfactory compliance”, credible information,” or “significant 

violations,” which arenot defined elsewherein the FAR, in other statutesor regulations, or in 

caselaw. 

3. There is no justification that the final rule is justified from a cost benefit perspective. 

To comply with the final rule’s certification requirements - which carry criminal penalties for 

improper certifications - contractorsarenow required to develop, acquire, install, and utilize 

systemsto track their compliance with all state,federal, and foreign laws. In addition, the 

governmentwould have to match this systemto effectively monitor the process.The FAR 

Council’s analysisfailed to include any assessmentof the cost to the government necessaryto 

implement this rule. 

Nor is there an effective method to usethe new data. Under the Paperwork Reduction 

Act, an agencyis prohibited from issuing a regulation that imposes an information collection 

unlessit can certify that the rule “has beendevelopedby an office that has planned and allocated 

resourcesfor the efficient and effective managementand use of the information to be collected. . 

.” 44 USC. 0 3506(c)(3)(H). The agenciescommentedthat they lacked the resourcesand 

expertiseto effectively usethe information to be collected under the new regulations. Becauseof 
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this failure, the final rule will require contractorsto comply with a needlesscollection of 



information at substantialcost.Therefore, the final rule is arbitrary, capricious, an abuseof 

discretion, and otherwise contrary to law. 

In conclusion,AGC believes that: 

l 	 The FAR Council has actedarbitrarily by failing to articulate any rational basis or need for 

this significant changein the PAR responsibility standards;ignoring the concernsraised by 

the Government’s own procurement professionalsthat the government lacks the expertise 

andresourcesneededto implement the Rule; failing to demonstratethat any benefits of this 

changeoffset its enormouscosts;and irrationally removing the requirement of a nexus 

betweenresponsibility and a contractor’s ability to perform a particular contract. 

l 	 By allowing individual federal agenciesto deny contractsbasedupon violations of any law, 

the FAR Council has exceededits authority to promulgate procurement regulations and has 

effectively amendedby administrative fiat substantivefederal laws that are addressedby the 

Final Rule -including the National Labor Relations Act (“NLRA”). 

l 	 In issuing the Final Rule, the FAR Council for the first time informed interestedparties that 

the changesto FAR Part 9 now include evaluation of their compliance with “the law,” 

including all stateand foreign laws, andthat changesto FAR Part 52 now require contractors 

to certify to their compliance with statefelony laws. By failing to notify contractorsof these 

dramatic changesduring the public commentperiod, the FAR Council has deprived 

interestedparties of a meaningful opportunity to participate in this important aspectof the 

rulemaking. 

l 	 The Final Rule allows the Governmentto deny federal contractswithout affording 

contractorsminimal dueprocessprotections, and is so vague that it fails to provide 

contractorsor the Governmentwith sufficient notice of the standardsto be applied and 

evidenceto be consideredin making a determination of responsibility. ’ 
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The amendmentto the FAR certification provision for commercial item acquisitions is in 

direct violation of statutesforbidding specific certifications in the procurement of 

commercial items. 

The changesto Part 31 conflict with the Major Fraud Act, which dictates when legal costs 

arerecoverable,aswell asthe FAR Council’s own statedpolicy of remaining neutral in 

mattersof labor relations. 

The FAR Council failed in its obligations, under the Paperwork Reduction Act (‘PRA”) and 

the Regulatory Flexibility Act (“RFA”), to evaluateproperly the Final Rule’s paperwork 

burden and its impact on small businesses. 

AGC supportsrevocation of FAR Case2001-014 (65 Federal Register 80255 Contractor 

Responsibility and Costs Incurred in Legal and Other Proceedings)and removal of the onerous 

blacklisting regulation from the FAR. 
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